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National Taxing Team
We have had a number of calls on the ’s
         
payment out of criminal courts. These have
included a refusal to pay VAT on an expert’s bill
and a blank refusal to pay an expert witness any
professional fees because the magistrates’ court
        
of The Costs in Criminal Cases (General)
  !
In such cases, the bizarre behaviour of the
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court concerned to the National Taxing Team
(NTT, search Google for ȱ¡ȱ).
The NTT website says that the Team deals with
the assessment of discretionary costs claims in
the criminal courts, including:
- orders for costs out of central funds to
        
    in the crown and
magistrates’ courts
- discretionary claims for costs under a
    , i.e. litigators’ claims
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appeals to the crown court, as well as
breaches of crown court orders
-          
graduated fee scheme, i.e. claims for special
and wasted preparation, and fees relating to
    !
But it is the experience of our correspondents
that the NTT also deals with questions arising
out of payments to expert witnesses. The NTT
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NTT are very helpful. If you are having trouble
with a criminal court’s exercise of its discretion
on payments to expert witnesses, it may well be
worth talking to them. And, if you have the time,
do let me know how you get on because the help
you receive may in turn assist other experts in
other courts.
SRA Handbook
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standards and requirements it expects those it
   '+ * +/#  '* 
of the clients they serve and in the public interest.
4'9E *  
  '
one that ‘is outcomes-focused and risk-based,
so that clients receive services in a way that
best suits their needs’. I’m not entirely sure I
understand that!

Psychological wizardry
A recent entry on the Ȭ¢Ȭ ǯ blog made
!E   / '/J 9 /
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with psychiatric expert witnesses he proposed
this amendment to a State Bill:
ȱȱ¢ȱȱ¢ȱęȱȱȱ
Ȃȱ¢ȱǰȱȱ¢ȱȱ
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its clearly satirical nature, it passed with a
unanimous Senate vote! The amendment was
then removed from the Bill prior to receiving
House approval so it never did become law.
Get Your Witness on your Kindle
If you have a Kindle e-reader, you can now,
if you wish, set up your Kindle account to
automatically receive ȱ as soon as it is
published. All you have to do is:
- log into your Kindle account on
ǯ£ǯ
 and go to the ȱȱĴ
section. Add ȓǯ to your ȱ
ȱȱȬȱ
- now make a note of your ȬȬ ȱ
Ȭȱ and then visit
ǯǯȦ
 to add your Kindle e-mail address.
You will be prompted to log in as a member
expert if necessary (your username and
password are shown at the top right of the
+   '   '&!
With that done, ȱ will automagically
appear on your Kindle moments after we
publish it each quarter. All very clever if you like
that sort of thing!
ȱ
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several recommendations that are of particular
   5 $    '
family courts. As promised, now that the dust
'/$ * +#  
of the contents of the report as they relate to
expert witnesses, reaction from those likely to be
D      ##  # 
implementation of the proposals.
E  *    # '  / '6 
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were aimed at tackling delays and generally
improving the family justice system. The report
 ' '   $#  #
the child principle. This is, of course, nothing new,
 '        '
family law cases involving children.
The proposed changes to public law children
cases include a recommendation that there
' *$%  '    
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courts place less reliance on ‘unnecessary’ expert
evidence and should refocus on determining
whether the child should go into care.
J+3  +/@'  # '6 <  
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expert witnesses. The section commences with
a somewhat ambiguous statement as to the
usefulness of expert evidence in child cases in
the family courts. Acknowledging that expert
evidence is ‘ȱ¢ȱȱȱȱȱȱ
’, there has been a trend towards what the
+$M*+Pęȱȱȱ¡ȱ
ȱǰȱ ȱȱ¢ȱȱ’.

ȁȱȱȱȱȱȱ
ȱȱȱ¢ȱ ȱȱȱȱ
¢ȱȱ¢ȱȱěǯȱȱȱȱ
ȱȱȱ¢ȱȱȱ¢Ȃǯ

The review calls for primary legislation to
reinforce the point that in commissioning an
expert witness report regard must be had for the
impact of any associated delay on the welfare

It will be apparent, therefore, that the report,
so far as experts are concerned, begins with a
**    '  '  + 
of expert witnesses with a consequent increase
in the length of hearings. There is no direct
#     /*   %Q * 5 
can be readily detected. Indeed, this subtext
pervades the whole report. It should, then, come
      '  '  #  '6 
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was ‘¡ȱȱȱ¢ȱǱȱȱ¢ȱ ȱǵ’
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of all cases involved expert reports and that
' +  #>!    !U#
course, it is not uncommon to request reports
# *  #5 D / '
as psychiatrists, other medical professionals and
independent social workers.

Family Justice Review’s recommendations relating to expert witnesses
-These recommendations intend to          and  
   .
-M    '  #  '          
              . It should also assert that 
              !4'6 
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-The                   
                . Independent
social workers should be employed only exceptionally.
-                  .
-!                  as a
#   # '   * #   !<'     '  
giving permission for the commissioning of the expert witness the questions on which the expert
witness should focus.
-4'6 <  9 + '    * # $ $ ' 'J   # '
and others as necessary to           . This will
involve piloting new ideas, sharing best practice and reviewing quality.
-4'79 + @  '                
         
 . This should be gathered by court and area.
-We recommend that                 
commissioned*  '6 <  9 + !
-Agreed quality standards for expert witnesses in the family courts should be developed by the
6 <  9 + !
-"      #       should be taken forward, building
on lessons from the original pilot.
-4'6 <  9 + '          
 , and should in due course reconsider whether experts could be paid directly.

of the child. The legislation should also assert
that expert testimony be commissioned only
where necessary to resolve the case. Note that
'6 M  $  *
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Again, as with the paramount welfare principle,
   '  '+$M  *
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no doubt as to best practice on this point, and
already make very close scrutiny of all requests
#     !4'+$  * 
saying that the court should seek material from
an expert witness only when that information
is not available, and cannot properly be made
available, from parties already involved, and that
independent social workers should be employed
only exceptionally. How easily does this sit with
the pledge to uphold and protect the rights and
interests of the child? Surely the child (and, indeed,
the parents) should be entitled to best evidence and
not merely such evidence as is available already. It
is not hard to conceive of circumstances where the
two are not synonymous.
The report further recommends that judges should
direct the process of agreeing and instructing
expert witnesses as a fundamental part of their
 * #   !<' 
set out the questions on which the expert testimony
should focus in the order that gives permission for
'   # '5 $ !U# '
recommendations of the report, this is, perhaps, a
provision that most would welcome.
Quality and supply of expert witnesses
Turning to the question of the supply and
Z  #5 $ / '+$M
    '  '6 <  
Service (a dedicated and managed quango the
report recommends be created) should take
 * # $ $ ' 'J  
# ' '   + !E
sort of general catch-all provision, the report
makes the wishful recommendation that the
6 <  9 + '  + 
for expert witnesses quality standards applicable
to the family courts.
The report goes on to suggest that there should be
another pilot of multi-disciplinary expert witness
teams, building on the previous pilot that arose
  # '@'#0 U    
ȱ ȱǱȱȱȱȱȱ
¢ȱȱȱ¡ȱȱȱ¢ȱ ȱǰȱ
ȱȱ¢ȱȱȱȱĜ. It acknowledges,
however, that some respondees (primarily experts
themselves) have expressed doubt that multidisciplinary teams of experts would have the
Q5*   #+5 !
But it isn’t just experts who have concerns about
P  *  !
The original, somewhat small, pilot ran
* $E 0 '!E  #
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cases at all! The evaluation report commissioned
*  '79 + @  "79@[
4  /<!0 '/!J ' /<!\]
ȱȱȱȁȱȱ
ȱ¡ȱȂȱȱ) concluded that
concerns (particularly amongst lawyers) about
the implications of team-based expert witness
 + '*  %!6 '  /4  
ȱ. stated that the take-up under the pilot
scheme raises issues regarding the viability of
multi-disciplinary teams.
U#  /+#5 $  $ 
fully behind the idea of multi-disciplinary teams
providing expert evidence, there is still the issue
of resources. The evaluation report said:

   
 



ȁȱȱǰȱȱȱȱ¢ȱ
ȱȱ¢ȱ¢ȱȱȱ¡ȱ
ȱǰȱȱȱȱȱ
ȱȱ ȱȱȱȱ¢ȱ
ȱȱ ȱǻȱȱ ȱǼȱȱ
ȱȱȱȱȱȱę¢ȱȱ
¢ȱ ȱȱǽ¢ȱǾȱ¢ǯȂ
If, as the report stated, ‘ȱȱ¢ȱȱȱȱĴȱ
ȱęȱȱȱ ȱȱȱ ȱ
ȱȱȱ ȱȱȱ ȱȱȱ
ȱȱ ’, one wonders how the recent capping
##*  '79@$   !='+' 
from a number of medical doctors that the capped
fee levels are so low that many NHS institutions
would in fact lose money on any clinicians who

79@%#  $ ^
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report where direct reference is made to
questions of cost, the recommendation is made
'  '79@'     5 
witnesses, to include type of expert, time taken,
cost, etc. It appears that this recommendation
arose out of the surprising lack of data that
'79@'**      
the use of expert witnesses. In a similar datacollecting exercise, it was recommended that
studies of expert witness reports supplied to the
family court should be commissioned by the
6 <  9 + !
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the way that experts are remunerated and the
   '  'D  ' $
to take on work. Instead of experts having to
chase individual solicitors, often for fractions
of the total fee (there are regularly several
parties in a family case), the report recommends
that alternative means of payment should be
investigated. It further suggests that, in due
 /   #    #  '79@
should be considered.
Responses to the report
4'8 +      '+$M
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Government states that it will be accepting the
_   # '+$    
full. It says that, taken together, they will help
strengthen parenting, reduce the time it takes

Impetus for LSC to
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" !  
aim is to drive
   

cases to progress through the courts and simplify
the family justice system.
= ' #    ' # '+$/
0E  / '@' @   
for England, said that she welcomed the
Government’s commitment to ensuring that the
family justice system places the best interests of
the child at the heart of decisions in both public
and private law court cases. She concurred
with the Government, that this interest must be
paramount in all proceedings.
4'   # '      
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ȁǯǯǯȱȱ¢ȱ ȱ ȱȱȱȱ¢ȱ
ȱȱȱ ȱȱǲȱǯǯǯȱȱ
ȱȱȱȱęȱȱȱȱ
ȱȱȱȱȱȱ¢ȱ
ǲȱǯǯǯȱȱȱȱȱ¢ȱȱ
ȱ¢ȱȱȱ ȱǲȱȱ
ȱȱȱ ȱȱȱȱ ȱǰȱ
ȱȱȱȱȱȱ
ȱę¢ȱȱȱȱ¢ȱȱ
¢ǰȱȱ¢ȱ ȱȱ¢Ȃǯ
Although the Government has indicated
     # '+$M  
recommendations, this is often subject to
Z   !4'E    #7$  # 
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really children and families that are at the heart of
the government’s proposals, but a drive to reduce
 !1 $  #5/ '+$  
another pilot of multi-disciplinary expert witness
teams, yet it has postponed a roll-out of the
6 J E ' @  /+ ' ' '
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disciplinary expert team in action. The Association
comments that:
ȱȁǯǯǯȱȱ ȱȱȱȱ
Ȃȱȱȱǰȱ¢ȱȱȱ
ȱȱ¡ǰȱȱȱȱȱ¢ȱĴǯȱ
ȱȱ¢ȱȱ¢ȱȱȱȱ
ȱȱȱȱȱǯȱȱ
ȱȱȱȱǲȱȱȱ
ȱȱȱȱǯȂ
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A cynical view of the proposals made in relation
to limiting expert evidence might draw similar
comment. The reality is that, far from making
improvements to existing justice systems
(all of which are likely to require substantial
+  &/ '0 <# $ '{* 
   * * ;!O +  
procedures and reduce costs, it is inevitable that
expert evidence will be a primary target.
It is illustrative of the current economic climate
that proposed plans to develop a modern,
integrated IT system for the family justice system
have, again, been postponed.
Austere angst
ȱ ȱcommented that the family justice
review was overshadowed by ‘¢Ȃȱȱ

’. Instead of policies that would avoid
unnecessary court cases by investing in the
alternatives, ȱ  sees the axe being
taken to legal aid. This might very well reduce
court case loads but, if so, says the newspaper,
it will be by denying families access to justice,
leaving disputes unresolved and trapping
'   # '    Q !
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the Society supported the report’s aims and
recognised the need for ‘ȱȱȱ’
in the family justice system. But he warned
that adequate resources would be needed to
implement the changes. He added that:
ȁǯǯǯȱȱě¢ȱȱȱȱ ȱȱȱ ȱ
ȱȱȱȱȮȱȱȱȱ
ȱȱȂȱǯȱ ȱ ȱȱȱȱ
ȱȱ¢ȱǯȂ
He warned that the legal aid reforms will
threaten this, adding:
ȁȱȱȱ ȱȱȱȱ¢ȱȱ ȱ
 ȱȱǰȱȱȱȱȱȱȱȱ
ȱǰȱ ȱȱȱȱȱȱ
¢ȱȱȱȱ¡ȱȱȱȱȱ
¢ȱȱ¡ȱȱȱȂǯ
A member of the British Association of Social
Workers said:
ȁǯǯǯȱ ȱ¢ȱȱȱȱ ȱ
ȱȱȱȱȱȱ
ȱ¢ȱȱǯȱȱȱȱ
ȱĴȱȱȱȱȱȱ¢ȱ
ȱǯȱ ȱȱȱȱǰȱȱ ȱ¢ȱȱ
ȱȱ ȱȱ ȱȱȱȱȱ
ȱȱǯȱȱ ȱȱȱȱ
ȱǰȱȱ ȱȱ¢ȱȱ
ȱȱȱ ȱ ȱȱȱȱȱ
ȱȱȱ ȱȱȱǯǯǯȱǯȱ¢ǰȱȱ
ȱȱȱȱȱȱȱȬȱ
¢ǰȱȱȱȱȱ ȱȱĴȱȱ
ȱȱǯȂ
The general view appears to be that, although
some aspects of the report are positive (e.g. the
stress on the paramount welfare of the child and
'} 3  @ +    '' 
of the Child), the majority of the proposals are
       + !
Some commentators go so far as to say that
they are more likely to result in the system
deteriorating still further.
Among users of the family justice system,
there is an almost universal scepticism about
the motives behind the review and the extent
to which any improvements dependent upon
  +  $* !
4'6 <  +$   
recommendations may well be an aspiration that
has been accepted in principle by a government
that has given no sign of either the intent or the
*   + '    +D  
them.

Hot-tub trial
We have reported previously on the practice of
‘hot-tubbing’ (e.g. ȱȱ&/  
that allows experts to give their evidence
concurrently and for judge-led ‘discussion’ of
the expert issues. The great advantage claimed
for the system is that it saves time. The expert
issues that are agreed, and those that are not,
are established quickly, and the examination
and cross-examination of two or more experts
can often be completed in the time it would
otherwise take to deal with a single witness. It
enables experts to give a direct and immediate
view on the opposing evidence and to comment
on points as they arise. The court can then
consider all aspects of the expert evidence
 ' $'   # ' '
mind.
The old adage ‘time is money’ has never
been truer than when applied to the English
civil courts, and the relative expense of expert
+      
that has been uppermost in the minds of those
charged with reforms to the justice system. In his
  " ȱȱȱȱǱȱȱ
ȱŘŖŗŖ&/7 <  <    
that there should be a pilot scheme to assess
the extent to which the ‘hot-tubbing’ technique
could be used successfully in the English civil
courts. This recommendation was taken up
*  '_  '0 '  4 '   
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who agreed to participate in a pilot study. The
scheme had judges identifying those cases that
might be suitable as pilot studies and inviting
the parties to participate.
O</ '   
voluntary participation in the scheme. This laid
down certain criteria for establishing suitability,
including:
-   of the issues
-       to the case
-         ,
and
-  
       
   clarify expert issues and save
time and/or costs at the hearing.
The pilot scheme, which continues, is being
  *  '}@7< O   !O $
  +  '   # ' '
using questionnaires to those judges, barristers,
solicitors and expert witnesses who have taken
 !E ' ' '   '  *' 
$J * / ' '+*  
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sight this appears somewhat disappointing, we
understand that a number of cases that were
 #  ' *#  /
there are several more cases in the pipeline still
$ ' !
Albeit with only a small sample of completed
Z    '/ '}@7< 
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Institute acknowledges in its report that there
       '    /
the information garnered thus far makes an
interesting study and gives some useful pointers
to how the procedure is likely to develop and
the extent to which it has been favoured by
participants.

Pilot study of hot   
 "


Pilot cases
4'        ' # 
purpose of motor vehicles supplied under a
contract and involved expert evidence from
engineers. After the case had concluded (in favour
of the claimant), the legal representatives of the
parties were positive in their assessment of the
  !4' $ '  $  
and made it easier for the court to compare the
evidence. The point was also made that it may
have encouraged greater objectivity on the part
of the experts. The claimant’s solicitor mentioned,
   / '  ' 'Pȱȱ
ȱ¡ȱȱȱ’ and had allowed the
judge to ‘ȱȱȱȱ’, although this
was apparently with some reluctance on the part
# # * ' ^U '    /
however, were less positive about the extent to
which costs had been saved, and the majority
believed that the procedure had been cost neutral.
But the participants disagreed about the rigour
of the process. Both the judge and the claimant’s
solicitor took the view that the procedure
had given a more rigorous examination of the
expert evidence than would have been the case
in the conventional sequential evidence and
cross-examination procedure. However, both
barristers and the solicitor for the defendant took
the opposing view.
The judge thought that the case had run
smoothly and there had been a large amount of
reading and analysis before trial. He had gained
an immediate feel for the weight of each side’s
position because the expert evidence had been
heard side-by-side. That style of presentation
had made it possible to quickly narrow the
issues in dispute.
And what of the experts themselves? Sad to
relate, only one of the experts responded to the
questionnaire – and he only in part. However, it
was clear from his comments that he was broadly
happy with the procedure. The expert was a
man of some considerable experience, who had
been giving evidence in the conventional manner
#   '?  !  #  
particular advantage of concurrent evidence over
conventional evidence, but he did say that he
found the procedure to be less adversarial and
'#  $  5D   #+$!
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ȁǯǯǯȱ ȱȱȱ¡ȱȱȱ ȱ ȱ
ȱȱȱǰȱ ȱȱ¢ȱ¡ȱ¢ȱ
ȱȱȱȱǰȱȱȱȱ
ȱ¡ȱȱȱ¢ȱȱȱȱȱȱȱ
Ȭ¡ȱȱȱ¡ǯȂ
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The hot-tub
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focus. It encourages all involved to concentrate
not always grasped fully by counsel, the expert
on issues prior to trial and to identify areas of
thought that the ability to talk direct to the judge
  !4'$ '$' ' Q 
was a ‘ȱ’.
evidence can be examined side by side was
The second pilot case involved questions
generally found to be helpful, as was the way
of causation in damage to cargo in transit.
in which the technique allowed the court to
The judge said that it had been considerably
consider and dispose of the issues one by one,
easier for the court to compare the evidence
instead of having to return to them, often hours
and the process had been more focused. The
later, as happens with sequential evidence.
only concern he expressed was whether the
The rigour with which the court can conduct its
procedure would be appropriate if there was
  *      '    examination of the expert evidence remains a moot
point. Some thought that the pilot scheme enabled
   #  # '5 !U+ /'
a more rigorous examination of the evidence,
thought that the procedure would best suit cases
whilst others thought that it was neither more nor
where the expert issues were fairly narrow.
less rigorous. However, only a small minority of
The parties’ representatives, too, were fairly
respondents thought that it was less rigorous.
positive. With one exception, they all felt that
The biggest disappointment to the architects
'  '*   / 
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and more focused. The dissenting voice was
costs. While many thought that the procedure
that of the losing defendant’s solicitor, who did
had resulted in savings of court time (in one
not think that the procedure had made much
case as much as half), the great majority did
D   $   ' ' !
 *+ '  '     
Again, the question of rigour divided views.
saving of costs. It should be noted here that in
U # '      '  '  
all
the completed pilot cases the expert evidence
' 'D  ##   '5 
was
heard in a day or less. Consequently, if the
evidence before the trial and he found the
saving
in court time amounted to less than a day,
   *+  !U  
the
saving
in expert fees was seen to be negligible
participant thought that there had been any
because
almost
all experts charge by the day for
  +  / ' '#  ' 



 !O   *$' ' 
some trial time had been saved.
savings in court time in more lengthy trials will
This second case brought a more substantive
result in reductions in expert costs.
response from the experts. Both experts gave
4'     '  '  P 
positive reactions, agreeing that the procedure
Z *  *#  ' #
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concurrent expert evidence, and that there is no
U ' '  '  ' '*   
+  #  + #  '
testing of the evidence and greater objectivity,
point of view of the judiciary, counsel, solicitors
although the other opined that this was no more
or experts. The report’s author does acknowledge
than in conventional cases. As before, the one
that a larger database of concluded cases is
advantage highlighted by the experts was the
needed to make a fuller evaluation, particularly
ability to raise issues directly and to deal with
with regard to rigour and costs. The report
disagreements quickly.
concludes that, in view of the positive evaluations
The third and most recent case followed the
received to date, and the willingness of parties
 *  '   $ !4'    
to participate (as demonstrated by the number of
a property dispute where the expert evidence
cases that were signed up initially to the scheme
involved the opinion of surveyors as to the
* $' '*#  &/ $ 2
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ȁǯǯǯȱȱ¢ȱȱȱȱȱ
responded to the questionnaire, all agreed
ȱȱȱ ȱȱ
'  ' $  # !
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Neither the judge nor the losing claimant’s
ȱȱȱȱȱȱřśȱȱȱ
representatives thought that there had been any
ȱȱȱȱ ȱȱȱȱȱȱ
saving in costs. The judge thought that court
ȱȱǯȂ
time had been saved by as much as half, but
pointed out that the costs to the parties had
It therefore seems increasingly likely that
  *  !E '   / ' 
‘hot-tubbing’ will receive the green light to
was a lamented lack of response from the experts, go ahead as an optional procedure in cases
neither of whom returned the questionnaire.
deemed suitable by the judge. We assume,
however, that the necessary amendments to the
Conclusions
M   J   $ *   
Even though the interim report is based on
until a more seemly number of pilot cases have
 # /    
been concluded and there has been a more
beginning to emerge. The great majority of
thorough evaluation of the merits of the system,
the responses indicate that judges and most
particularly having regard to the views of
    '    #    
experts themselves.

Experts and privileged knowledge
O<"ȱ;&$  

on the cases of  and ȱȱ

ȱ in which the court considered the
position of expert witnesses who were claimed
*   # +   
information that should disqualify them from
acting. Another case has come before the court
'   # '  '    #5 !
>
In ȱ¢Ȃȱ¢ȱȬȬȱ , the claimant
applied to the court for an injunction restraining
an expert from acting in arbitration proceedings
on the grounds that the claimant had instructed
the expert previously in another, unrelated
*  /  '  '5 $
   # +  
information that he would be able to use to the
disadvantage of the claimant at the arbitration.
4'   # '  #   
was, in short, that the expert was aware of the
views of the claimant on a particular clause in a
contract of reinsurance.
It will be recalled that in the  case the
5 "  #   &'/D /
acted like solicitors and were actually engaged
to provide services and obtain information
in that context. The information they gleaned
was likely to be very damaging to the claimant
and the accountants were in the same position
as solicitors concerning that information.
Accordingly, in disqualifying the accountants
from acting in subsequent proceedings involving
'   $'  / '  #7 $
protecting a quasi-solicitor/client relationship
and the disclosure that went with it.
In the recent ¢Ȃȱ¢ case, the court
distinguished  on the ground that the
facts were not analogous. Unlike the accountants
in , there was no quasi-solicitor/client
relationship. And unlike a solicitor, there was no
burden on the expert to demonstrate that there
$   #  #   *
misused. The onus was on the applicant to show
that the expert would be unable to avoid having
resort to that information.
Considering the authorities, the court ruled
that an injunction should be granted only if the
claimant could establish that the expert would
** +       
privileged information. The court made it clear
that, to the extent that the expert had been given
   +#   /  
not be divulged.
The court will treat each application for expert
Z     +  /'+
regard to the principles outlined above. The case
makes it clear, however, that, notwithstanding
the decision in , the position of experts is
+ D  #  '  #   !4' $
be no automatic presumption that the expert has
 +    +#   
while acting previously for a party, nor a
presumption that, even if the expert has received
such information, he will resort to it.

Waiver of privilege
?
In ȱȬȬȱ , the court considered whether
privilege in an expert’s draft report had been
waived by referral to it in a witness statement.
The claimant made an application to strike
out allegations of negligence and breach
of contract contained in the defence and
  !  '      /
the defendants entered in evidence a witness
statement that sought to give substance to the
counterclaim. The witness statement referred to
an expert’s draft report. The defendants were
clearly aware of the privileged nature of the
draft report and tried to preserve privilege by
      '    '  ' # 
report had privileged status. But, the statement
'$    #    '  
contained in the draft report. Unsurprisingly, the
claimant asked for the expert’s draft report to be
disclosed on the grounds that privilege had been
waived whatever the defendants asserted in the
witness statement.
The court held that privilege had, indeed, been
waived and that the claimant was entitled to
disclosure of the draft report. The court gave a
very useful guide in its judgment to the current
state of the law and the precise circumstances
in which privilege will be lost by referral to the
document as one that is relied upon. This is
summarised as follows:
- J   #  $    
   
   ' 
must be disclosed, unless there is good
reason not to do so.
- U    '  '   
privileged.
- M +$*$+$'  ' $
 +     D + 
referred to in a witness statement and part
of its contents are actually or potentially
deployed for use in the interlocutory
   ' !
- A party that deploys part of the privileged
document in a witness statement will
be required to disclose the whole of the
document so that they cannot pick and choose
what will be disclosed and what will not.
- The test of whether a document is being
deployed is whether the contents are being
relied upon.
- The fact that the document is referred to
 '$       
demonstrate its relevance.
The court concluded that there had been a
deployment of the draft report in the witness
    ' /*  #   '  
in support of the defendant’s defence and
counterclaim, there had been a clear reliance on
it to support the defendant’s case.
If a reminder was still needed about the
dangers of unintentional waiver of privilege, this
case, and the succinct judgment given by the
court, should serve that purpose!

No automatic
  
   
%    
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Services for registered experts
Expert witnesses listed
in the  ȱȱȱ
¡ȱ have
exclusive access to our
bespoke professional
indemnity insurance
 '!UD 
cover of, for example,
{ # 
 {/ '
Scheme aims to
provide top-quality
cover at highly
competitive rates.
M    * $  
ǯǯ and
click on the link to  ȱ
ȱ 
out more.

Expert witnesses listed in the  ȱȱ
ȱ¡ȱ have access to a range of
services, the majority of which are free. Here’s
a quick run down on the opportunities you may
be missing.
Factsheets – FREE
Unique to the  ȱȱȱ¡ȱ is
   ## ' "    ?&!  
read them all on-line or through our ȱ
  software. Topics covered include expert
+ /     //
training, disclosure and fees.
Court reports – FREE
Accessible freely on-line are details of many
leading cases that touch upon expert evidence.
LawyerLists
Based on the litigation lawyers on the ’s
@  J *  7 / ¢ enables
you to purchase top-quality, recently validated
mailing lists of litigators based across the UK.
8   $       
onto the desks of key litigators has never been
this simple!
Register logo – FREE to download
E5 +      
our undated logo to advertise their inclusion. A
dated version is also available. So, successful re+$*   $  '
  !

Address
<9M*   
MU1 5;;
Newmarket
9D 
@146
UK
% 
??"&>;;
Facsimile
??"&>;?
#
yw@jspubs.com
Web site
www.jspubs.com
Editor
J @' M
& '  
M'U$
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General helpline – FREE
We operate a general helpline for experts seeking
assistance in any aspect of their work as expert
$ !@>;;# '/ %
helpline@jspubs.com.
Re-vetting
You can choose to submit yourself to regular
scrutiny by instructing lawyers in a number
of key areas. This would both enhance your
5  +    '
   !4'   # ' %+ 
are published in summary form in the printed
, and in detail in the software and on-line
versions of the .
Profiles and CVs – FREE
As part of our service to members of the legal
profession, we provide free access to more
detailed information on our listed expert
witnesses. At no charge, you may submit:
- a $   %E?   #
additional information
- a CV.
Extended entry
E    #E4  '   /5 
  D   '     +
lawyers with a more detailed summary of
expertise, a brief career history, training, etc.

Photographs – FREE
='  '    %@J%U0
entries with a head-and-shoulders portrait photo?
Company logo
If corporate branding is important to you, for a
% D#  *   %@J%
U0 $ '  *  !
Multiple entries
}    D  +
geographical and expertise coverage. If your
 '+    *$ '
wide range of expertise, call us to discuss.
Web integration – FREE
The on-line  is also integrated into other
$* /D +      
other sites that lawyers habitually visit.
Terminator – FREE
Terminator enables you to create personalised
sets of terms of engagement based on the
# $    6 ' ;!
Surveys and consultations – FREE
9 ;/$'+   '5 
witness community to build up a body of
statistics that reveal changes over time and to
gather data on areas of topical interest. If you
want a say in how systems develop, take part in
the surveys and consultations.
Professional advice helpline – FREE
O#   #   M #  + + 
can use our independently operated professional
advice helpline. It provides access to reliable
 $  # +   
relating to tax, VAT, employment, etc.
Software – FREE
O#   #   M #  + + 
     # %   # $ 
modules to help keep you informed.
Discounts – FREE
We represent the largest community of expert
witnesses in the UK. As such, we have been
able to negotiate with publishers and training
providers to obtain discounts on books,
conferences and training courses.
Expert Witness Year Book – FREE
U ¡ȱȱȱ contains the current
rules of court, practice directions and other
guidance for civil, criminal and family courts.
O  D     $ ' #   
and background information, including how to
address the judiciary, data protection principles,
court structures and much more. It also provides
   # }  /$  
# '@ $M    9 + 7
Services Commission. And with a year-to-page
and month-to-page calendar too, you’ll never be
without an appointment planner.

