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Summary of CPR 35.6 approach
Following on from our brief look in the last issue
at getting paid for answering question put under
CPR 35.6 (Written questions to experts), now we
consider in more detail questions put under this
rule (see pages 4 & 5).
CPR 35.6 enables parties to seek clarification
of an expert’s report by means of written
questions, the answers to which will then form
part of the report. As you will see, the issues
involved in answering questions are not quite as
straightforward as they might seem from a quick
reading of CPR 35.6 or the associated provisions
of the Part 35 Practice Direction. For this reason,
our advice is that, other than in the most trivial
circumstances, you should always establish that
you have your instructing solicitor’s (preferably
written) permission before answering any
questions from another party on a report you
have written.

The case of the ghostly instruction letter
We had a most bizarre situation reported on
the UK Register of Expert Witnesses Helpline
recently. Our member received by e-mail some
instructions from a law firm, let’s call it Blagger
& Co. The instructions involved investigating
a company’s finances and preparing a report.
Our member did what was asked of him and, in
March this year, issued the final report along
with his invoice.
Four months later, despite reminders,
telephone calls and a final demand, the invoice
remained unpaid. Our expert then instructed
debt collection lawyers to recover the debt.
Blagger & Co tried to wriggle out of the matter
by claiming that its client, rather than itself, was
responsible for the expert fees (the client – the
company whose finances the expert had reported
on – was now in liquidation).
When the expert’s debt-chasing lawyers
pursued the debt, Blagger & Co issued a copy of
a letter of instruction that it claimed had been
sent to the expert on the day the instructions had
been e-mailed to him. It detailed a large number
of instructions, together with a statement that
the client would be liable for the fees.
Now, the expert has never seen this letter
before and its timing and content are completely
at odds with other documentary correspondence
in the matter. Is it a work of fiction? Nevertheless,
Blagger & Co is now suing the expert for
professional negligence for failing to comply
fully with its instructions and has refused to pay
the fee note.
One wonders if the Supreme Court had this
sort of vexatious nonsense in mind when it

said that there would be little impact from their
decision in Jones -v- Kaney to remove immunity
from large swaths of expert witness work.
But there is a lesson to be taken from this
expert’s experience: ensure you have clear and
cogent written instructions in your possession
before you start work on an expert witness
assignment. Not only is that a requirement of
the CPR, it would also stop dead any attempt to
fabricate instructions at a later date.

Legal Aid cuts deny access to justice
The Law Society is seeking judicial review of
the Legal Services Commission (LSC) decision
to meet just one-third of the costs of an expert
witness report ordered by a county court on
behalf of a child. This is one more in a growing
catalogue of challenges made to the reforms of
Jackson LJ and the planned legislation that has
grown around it, all of which is scheduled to
come into eﬀect in April 2013.
The LSC declined to pay the full costs of the
expert’s report in a case where a district judge
attached the full costs to a child’s legal aid
certificate because neither parent could aﬀord
to contribute. The court had ordered the report
from a child and adult psychotherapist ‘in respect
of the child in particular and the family dynamics
in general’. The judge, who was aware of the
parents’ financial circumstances, ordered that the
report’s costs were to be funded by the child’s
legal aid, as it was regarded as ‘a reasonable and
necessary disbursement to be incurred’. The LSC,
however, argued that the child, and the parents,
had jointly instructed the expert and so should
share the costs equally between them. The
review was heard at the end of October and a
judgement is due in November.
The decision could have important implications
because from April 2013 legal aid will be
withdrawn from most private law proceedings,
leaving more children as the only publicly
funded parties to cases and more parents
representing themselves.
New edition
Preparations for edition 26 of the UK Register
of Expert Witnesses have begun. A draft of your
entry for the new edition will be sent in the New
Year for you to check, sign and return. If you
will be away during the first half of January
you may wish to contact us now so that we can
make appropriate alternative arrangements.
Season’s greetings
Everyone here at J S Publications sends their best
wishes to you for a Happy Christmas!
Chris Pamplin

Choosing the right expertise
Matching expertise
to the matters in
question is
crucial

In all cases involving expert evidence it is
important to try to ensure that the expert
selected has the necessary skills, qualifications
and experience to provide a reasoned and
valid opinion on the matters at issue. This may
sound obvious and straightforward, but it is
sometimes diﬃcult to determine exactly what
constitutes this and, in grey areas, what weight
should be attached to the evidence of an expert
whose experience does not match exactly the
requirements of a particular case.
Patent difficulties
In DataCard Corporation -v- Eagle Technologies1,
the High Court considered the diﬀering
qualifications of the expert witnesses involved
and set out principles for weighing these
qualifications.
The case revolved around the validity of
patents related to diﬀerent aspects of the
printing of plastic cards, such as credit cards.
DataCard sued Eagle Technologies for two
patent infringements. One related to a means
of preventing the user from incorrectly
installing a ribbon (Error Loading Patent); the
other concerned the use of radio-frequency
identification tags on printers and consumables
employed to print identification documents such
as passports and driving licences (RFID Patent).
Under Section 3 of the Patents Act 1977, an
invention shall be taken to involve an inventive
step if it is not obvious to a person skilled in the
art. Critical to the determination of obviousness
was the composition of the ‘skilled person’, in
this case a team of people.
The leading case considered by the court was
Mölnlycke -v- Procter & Gamble2. In that case,
the Court of Appeal had held that in assessing
whether an invention was obvious, the primary
evidence would be that of properly qualified
expert witnesses. In general, a properly qualified
expert witness was held to be someone in the
relevant field at the relevant time.
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Mostly expert
In DataCard, the claimant’s expert witness was,
on the face of it, eminently suitable. He had
considerable experience in the field of card
printers but not, it transpired, at the relevant
time. He was an inventor named in many
patents, including one of the patents cited as
prior art against the RFID patent. However,
at the date of the RFID patent, he had limited
knowledge and experience of RFID technology.
Eagle Technologies’ expert witness, on the other
hand, had no involvement with card printers,
but did have some experience at the relevant
time with other types of printer and with RFID
solutions for application in printer systems. He
was felt to be suﬃciently qualified (as a result of
his general engineering experience and general
knowledge of printers) to give admissible expert
evidence in relation to the Error Loading Patent,
but was much less well qualified to speak on that

patent than DataCard’s expert. However, he was
better qualified to assist the court in relation to
the RFID Patent than DataCard’s expert.
Defining the ‘skilled person’
The court considered the statement of Lord
Justice Jacob in Rockwater -v- Technip France SA3.
He said that it was not helpful to approximate
real people to the notional ‘skilled person’.
Instead, the question to be determined was
whether the expert witness’s reasoning and
ability were suﬃcient to teach the court.
In reaching this decision it was relevant to
consider the extent to which the expert witness’s
qualifications (as opposed to his or her degree
of inventiveness) approximated to those of the
‘skilled person’. If one expert was in the field at
the relevant time, and particularly if he or she
considered the problem to which the patent is
addressed at that time, then that expert witness’s
evidence would be likely to carry more weight
than that from another not in the field at the
relevant time, even if that expert was, on the face
of it, more qualified.
Consequently, although DataCard’s expert
witness was more likely to be able to speak to
the perception of the ‘skilled person’, this did
not mean that that expert’s opinion should
necessarily be accepted. It was still necessary to
consider the cogency of the expert’s reasons.
Against this was weighed the lack of specific
experience of Eagle Technologies’s expert in
card printers which, to some extent, had been
oﬀset by his general engineering knowledge and
his involvement with similar (but not identical)
technology at the relevant time.
Don’t rely on my chap, he’s not that expert!
In this case, counsel for the claimant sought to
exploit the lack of specific knowledge of printer
design by Eagle Technologies’s expert with a
view to discrediting his evidence. But then, in
his closing submissions, he relied heavily on that
same expert’s statements regarding the validity
of the Error Loading Patent. The court was then
subjected to the spectacle of the defendant’s
counsel countering this tactic by submitting that
his expert was not properly qualified to assist the
court in relation to that patent! All in all, a most
unsatisfactory position for both parties and for
the court!
Summary
This case highlights the need for extreme care
when selecting expert witnesses, particularly
if there are separate and distinct areas of
expertise involved. It also illustrates the factors
that the court will consider when weighing
the admissibility or probative value of expert
opinion. While it is important to ensure that
an expert witness is properly qualified in the
appropriate field, it is also important to ensure
that the expert’s knowledge and experience is in
that field at the relevant time.

Proving professional negligence
Is expert evidence needed to prove professional
negligence?
A key role of the expert witness is to help
the court with matters that are outside the
ordinary understanding of a layman. There are,
consequently, many areas of dispute that would
be almost impossible to eﬀectively and justly rule
upon without the input of a properly qualified
expert. This includes cases that involve questions
of professional negligence.
For a professional negligence claim to succeed, it
is necessary to prove, on a balance of probabilities,
that the standard of care and degree of skill and
competence exercised by the professional fell
short of that which might have been expected
from a reasonable and suitably qualified member
of that profession. To discharge this burden of
proof, it would be imperative to produce expert
evidence as to the extent of knowledge and skill
that a reasonable professional in the same field
would possess – or so one might suppose.
This was the view taken in the judgment
of Coulson J in Pantelli -v- Corporate City
Developments1. His judgment in that case
highlighted the importance of expert evidence
in professional negligence claims. The defendant
in Pantelli sought to strike out the claim on
the grounds that no expert evidence had been
adduced in support, despite the fact that three
years had elapsed since the purported negligent
work had been completed. It was, said the judge,
‘wholly inappropriate’ to make an allegation of
professional negligence if there was no ‘expert
input’ to support the allegation. Allowing the
strike-out application, Coulson said that it was:
‘... a matter of common sense: how can it be asserted
that act x was something that an ordinary professional
would and should not have done, if no professional in
the same field had expressed such a view?’
The judgment in Pantelli has generally been
taken to mean that expert evidence is essential
to prove professional negligence claims, and that
the lack of such evidence is a suﬃcient reason to
strike out a claim.
However, in the recent case of ACD -v- Overall2
the court has held that this is not necessarily so. In
ACD, a firm of architects sued for its unpaid fees
for a report on a property on which the defendant
was seeking planning permission. The defendant
counterclaimed, claiming breach of contract and
negligence in the preparation of the architect’s
report. It was asserted that, had the claimant
prepared the report properly, the defendant’s
application for planning permission would
have succeeded, resulting in the value of the
property increasing significantly. The defendant
did not serve expert evidence in support of its
counterclaim (and made it clear that it had no
intention of doing so); relying on Pantelli, the
claimant made an application to strike it out.
Prior to the hearing of the strike-out application,
the defendant did serve expert evidence.
However, the claimant went ahead with a view to

recovering the costs of the application.
Although this was now only an application
for costs, the court did take the opportunity to
consider the broader picture in relation to the
necessity for expert evidence.
Akenhead J commented that Pantelli had not
established an immutable rule that professional
negligence could only be pleaded once the
claimant had amassed supporting expert
evidence. He noted that statements of case
must be supported by a statement of truth. A
party may believe the facts in the statement of
case to be true, even where no expert evidence
has yet been retained to support allegations of
professional negligence. He also pointed out that
expert evidence is not required in some cases of
professional negligence, including a solicitor’s
negligence.
The judge took the view that, in relation to
costs, it may be disproportionate for expert
evidence to be obtained at a very early stage in
the case, particularly if the amount in issue is
small or there is a sensible prospect of settlement.
In ACD, some elements of the counterclaim,
such as breach of contract, were matters of
fact that could be proved without the need for
expert evidence. Consequently, an application to
strike out would not have succeeded, at least in
relation to this element.
Where there were obvious elements of a claim
or counterclaim that would require expert
evidence, it was reasonable for a party to bring
this to the attention of the court. This would be
particularly so if the party pleading professional
negligence:
• made it clear that it did not need expert
evidence
• gave a clear impression that it had no
intention of securing expert evidence, or
• pursued the claim for a long time without
securing expert evidence.
However, the judge did not think that a
‘heavy-handed’ application to strike out was
necessarily the right approach. Instead, it might
have been more appropriate to bring the matter
to the attention of the court at the first case
management conference. This would give the
court the opportunity to consider, at that stage,
whether expert evidence was needed to prove
any part of the issues in dispute.
The case provides useful guidance regarding
the necessity for expert evidence in professional
negligence cases. Where the issues are such that
expert evidence will obviously be needed, it
suggests that considerations of cost might mean
that the obtaining of such evidence could be
deferred to a later stage if there is a reasonable
prospect of settlement or the amounts at issue are
relatively modest. Lastly, the need for and lack of
such evidence is something that a party should
bring to the attention of the court. However,
it might not, except in extreme cases, be an
appropriate ground for a strike-out application.

Expert evidence is
not always needed
to prove negligence
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To answer or not to answer... that is
Questions that
appear to be
improperly put

A recent call to our UK Register Helpline raised
the query, once again, as to whether questions
put to an expert under Civil Procedure Rules
(CPR) Part 35.6 should be answered. Our
member had received 35 questions that appeared
to go beyond clarification, to be disproportionate
and to relate to new evidence (that had also been
sent to our expert). What should the expert do?
CPR 35.6 Written questions to experts
CPR 35.1 states that ‘expert evidence shall be
restricted to that which is reasonably required
to resolve the proceedings’, and this objective
is achieved by putting the calling of expert
evidence under the complete control of the court
(Rule 35.4). Furthermore, Rule 35.5 provides that
evidence will be given in a written report ‘unless
the court directs otherwise.’ Clearly, though, there
are dangers in a court receiving expert reports
that have not been scrutinised for inconsistencies
and ambiguities and whose authors may
not be cross-examined on them. Hence, the
countervailing provision (Rule 35.6) that enables
parties to seek clarification of an expert’s report
by means of written questions, the answers to
which will then form part of the report.
For a rule that is so simple and straightforward,
it is surprising how often experts and lawyers
have problems with it. When we conducted a
survey of readers’s experiences while acting as
single joint experts (SJEs) in the early days of the
CPR, of 60 respondents who had been instructed
as SJEs at least 10 times, nine thought that
the number of questions asked was generally
excessive. One surveyor had no fewer than 54
questions put to him about one of his reports,
while an occupational therapist had notched
up 76 questions on one of hers. There are,
however, special considerations concerning the
questioning of SJEs that we will touch on later.
It is not just our readers who have encountered
problems with the procedure. Instances have
been reported in other journals of experts
receiving several successive batches of questions.
Others have had questions sent to them months
after their reports were exchanged. And at least
one expert claims to have been asked questions
in persuance of the rule by telephone!

Interpretation of
court rules is a
matter for lawyers,
not experts
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Leave it to the lawyers to sort out
It cannot be stressed too strongly that Rule 35.6
was never intended to provide a substitute
for cross-examination, still less a means for
intimidating an opponent’s expert. However, the
issue of what constitutes excessive or onerous
questioning has yet to be tested in court. When
it is, the case will almost certainly be decided
on grounds of proportionality. In other words,
it will be judged in relation to the amount of
money at stake, the importance of the case, the
complexity of the issues and the relative financial
positions of the parties. Clearly, these are matters
for lawyers, not the experts they instruct, and
this is why we believe it best that experts leave it

to the lawyers to decide what needs to be done
about any apparent abuse of the procedure.
There are various courses of action open to a
solicitor whose expert has been sent questions
that seem excessive in number or otherwise
impermissible.
1. Remonstrate with the solicitor who sent
them and endeavour to persuade him or
her to modify them.
2. Apply to the court to have the questions
disallowed.
3. Accept the situation and instruct the
expert to answer the questions – most likely
if the solicitor suspects that the court may
be glad to have the additional information.
Cost
In dealing with issues of this kind, two
considerations will be uppermost in the minds
of the lawyers on both sides, and one of these is
cost. The Practice Direction requires that when
an expert answers questions put in accordance
with Rule 35.6, it is his or her instructing party
(and in practice that means instructing solicitor)
who must pay the expert for answering them.
Although at first sight this may seem odd, it is
in fact sensible because the two are already in
a contractual relationship and will have – or, at
least, should have – agreed the basis on which
the expert is to charge his or her fees.
In any event, as the Practice Direction also
reminds us, this does not mean that the client
will necessarily foot the bill. If the case is won,
the cost of answering the questions should be
recoverable from the party that put them. And
even if the case is lost, the winning party could
still be ordered to reimburse the loser for the
cost of having questions answered if the court
finds that they were excessive or otherwise out
of order.
Risk of delay
The other consideration that should be exercising
the lawyers running the case is the eﬀect that
asking questions of an expert may have on
keeping to any timetable the court has imposed.
Nowadays, the great majority of cases –
perhaps as much as 80% of them – are allocated
to the fast track. For cases on that track, no more
than 30 weeks should elapse between allocation
and trial. Typically, in such cases, the court will
require that expert reports be exchanged within
14 weeks of allocation, leaving just 16 weeks for
the lawyers to complete all the remaining stages.
Let’s consider for a moment what that involves.
The party receiving the report of its opponent’s
expert has 4 weeks in which to consider it,
consult its own expert about any aspects it does
not understand, and, if necessary (and with
the expert’s help), frame questions to put to
the author of the report. Then, if the party is
lucky, it will receive replies to its questions in
another month, by which time the trial date may
be only 8 weeks away. All this should, as they

the question!
say, concentrate minds wonderfully on keeping
questions short and to the point, and not asking
more of them than is absolutely necessary –
though, sadly, it does not always do so.

there is always a risk that the instructing solicitor
may not have seen the questions, or considered
the implications of the expert answering them,
before work begins.

Meaning of ‘clarification’
Clause (2) of Rule 35.6 ends with an important
proviso that is still, on occasion, overlooked by
litigants and their advisers. It enables written
questions:
• to be put more than once
• to be put more than 28 days after reports
have been exchanged, and
• to be put for purposes other than
clarification
if the court gives permission or the parties agree.
The kinds of question that might be permitted
that went beyond clarification was the issue
before the Court of Appeal in Mutch -v- Allen, a
case we reported in Your Witness 25. The Court
of Appeal ruled that a court is entitled to all the
evidence relevant to its decision in the most
cost-eﬀective and expeditious way. To that end,
it is legitimate for a party to ask questions
of an expert witness in extension, as well as
clarification, of his or her report – providing, that
is, the question deals with a material point the
witness did not cover in the report, even though
it was within his or her expertise.

Answering the questions
Once the expert has been given the go-ahead, the
task of answering the questions should be started
as quickly as possible. The rule lays down no
time limit for this. If the case is on the fast track,
though, time will already be pressing. In such
circumstances, the parties would doubtless
appreciate a faster turnaround.
If the expert should anticipate any diﬃculty in
replying within a suitable time scale, both parties
should be advised of the estimated delay. They
can then be left to consider whether to make a
joint application to the court.
Experts should always bear in mind that
answers to questions put in accordance with
Rule 35.6 automatically form part of an expert
report. They are therefore covered by the
Statement of Truth included in that report. In
particular, answers must represent the expert’s
‘true and complete professional opinion’. For similar
reasons, experts should be wary of allowing
their answers to betray any of the irritation or
annoyance they may feel about being asked to
‘clarify’ a report that they regard as crystal clear.
It is for the court to decide whether the questions
were necessary and, if it sees fit, to penalise the
party asking them.
Finally, when the answers are ready, they
should be sent direct to the party that put them.
In addition, two copies should be sent to the
expert’s instructing solicitor, with the request
that one copy be forwarded to the court. The
expert will no doubt want to enclose with these
copies an invoice for the additional work done.

Always seek permission first
Clearly, the issues involved in answering
questions are not quite as straightforward as
they might seem from a quick reading of the
rule or the associated provisions of the Part 35
Practice Direction. For that reason, our advice
to experts is that, other than in the most trivial
circumstances, experts should always establish
that they have their instructing solicitor’s
permission before answering any questions
from another party on a report they have written.
If the questions have been submitted via the
instructing solicitor with a request that the
expert responds to them, all well and good.
Even here, though, there is a possibility that
the solicitor may not have appreciated just how
much work might be entailed in answering
them. In such circumstances, he or she may well
appreciate a quick note enclosing an estimate of
the time it will take to comply with the request
and a reminder of the expert’s fee rate. That
should produce an equally prompt response
either confirming or countermanding the
previous instruction.
The need for a party-appointed expert to seek
permission to answer questions is even greater if
questions have been forwarded by or on behalf
of his or her instructing solicitor without specific
instructions, or if they have come direct from
the questioning party. Although the Practice
Direction requires that any question sent direct
to an expert be copied to the party or parties by
whom he or she has been instructed, that does
not always happen. Without checking, therefore,

Single joint experts: a special case
Rule 35.6 applies to all experts, whether they
have been appointed by one party or jointly by
two or more. For SJEs, though, the demands
placed on them by the rule can be more onerous.
SJEs may well find, for example, that they have
several sets of questions with which to contend.
Even if only one of the parties puts questions,
the SJE will need to keep all parties informed of
what is being done about them. In particular, the
SJE should advise the parties of any problems
he or she may have with the questions or with
answering them as quickly as the parties require.
Lastly, of course, the SJE should appraise all
the parties of the likely cost of answering the
questions received, because each will be jointly
and severally responsible for paying for this.
As before, our advice to experts for dealing
with issues such as these is to let all parties
know how matters stand and leave them to
resolve any problems that emerge. It is only as
a last resort that an expert should do what some
authorities recommend and apply to the court
for directions to that end.

Ensure instructing
lawyer agrees that
questions can be
answered

SJEs must take
extra care to
involve all
the parties
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Switching experts
Court loathed
to permit new
expert instruction
even when expert
opinion changed

In these days of austerity and with a costconscious judiciary, less leeway is likely to
be given to parties in matters of procedure,
including late applications to call expert
evidence.
Charles Terence Estates Limited
In Charles Terence Estates Limited1, the court
dismissed an application to adduce expert
evidence that was made 2 weeks before a
scheduled trial date. In refusing the application,
Coulson J considered the relatively few
authorities that exist in relation to the exercise
of the judge’s discretion in granting such
applications. These included the case of
Swain-Mason2 in which the Court of Appeal
gave guidance as to the interplay between
the overriding objective and interlocutory
applications made late and close to trial.
Coulson J attached particular relevance to the
words of Lord Justice Lloyd that:
‘... it is always a question of striking a balance. I
would not accept that the court [seeks] to lay down
an inflexible rule that a very late amendment to
plead a new case, not resulting from some late
disclosure or new evidence, can only be justified on
the basis that the existing case cannot succeed and
the new case is the only arguable way of putting
forward the claim. ... However, I do accept that the
court is, and should be, less ready to allow a very
late amendment than it used to be in former times,
and that a heavy onus lies on a party seeking to
make a very late amendment to justify it, as regards
his own position, that of the other parties to the
litigation, and that of other litigants in other cases
before the court.’
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Guided by this, Coulson J sought to follow
similar lines and gave some helpful guidance in
his judgment. He indicated that in allowing or
dismissing an application to adduce late expert
evidence the court should consider:
• the importance of the application in the
context of the case as a whole. Is the expert
evidence in question reasonably required to
resolve the proceedings?
• the justification, if any, for the delay
• the consequences if the application was
allowed and the consequences if the
application was refused.
In Charles Terence Estates, Coulson J could see
no justifiable reason for the delay, and neither
was he persuaded that the expert evidence in
question was reasonably required to resolve the
proceedings.
In reaching his judgment, he next weighed the
consequences of both allowing and refusing the
application. He was mindful that allowing the
application would inconvenience the innocent
party, who would also be left with other
disadvantageous consequences. Conversely,
refusing the application would preserve the trial
date, spare inconvenience to the innocent party
but deprive the applicant’s ability to call expert

evidence on a peripheral matter. He concluded
that any prejudice to the applicant was slight and
was, anyway, a consequence of its own failure to
comply with an earlier order.
Guntrip
The Court of Appeal gave further guidance
in April 2012 when Lord Justice Lewison
delivered his judgment in Guntrip3. In that case
the court considered a claimant’s application
for permission to adduce evidence from a new
expert witness after the parties’s experts had
produced a joint statement.
The claim was one of negligence against an
employer for injuries sustained while driving in
the course of employment. Each side instructed
an orthopaedic surgeon, and the two experts
produced a joint statement following their
meeting. The joint statement was not supportive
of the claimant’s case, and the claimant sought
permission to instruct a fresh expert. The district
judge refused permission, so the claimant
appealed to a circuit judge who overturned the
decision on the grounds, inter alia, that:
• the claimant’s case would fail unless he was
permitted to change his expert and that this
took the case outside the ambit of previous
authority, and
• the district judge had overstepped his
discretion by considering the content and
value of the proposed new expert’s evidence.
Leave was given to refer the matter to the Court
of Appeal.
The Court of Appeal was required to consider
two factors when hearing the application. First,
the broader question of whether new expert
evidence should be allowed when an expert has
changed his mind and, second, whether it was
right to permit such fresh evidence at a relatively
late stage in the proceedings having regard to the
eﬀect on time and costs.
When an expert’s opinion changes
Dealing with the broader question, Lord Justice
Lewison said that the expert’s overriding duty
applies not only to the preparation of an initial
report, but also to the preparation and agreement
of a joint statement, as well as to evidence given
orally in court. If at any time the expert can no
longer support the case of the instructing party,
it is the expert’s duty to say so. Indeed, if the
expert forms that view it is far better to say so
sooner rather than later before the litigation costs
escalate.
It is partly because an expert’s overriding
duty is to the court that the court discourages
expert shopping, particularly when a party has
had a free choice of expert and has put forward
an expert report as part of its case. The party
must adduce good reasons for changing the
expert. The mere fact that the chosen expert has
modified or even changed his or her opinion is
not enough. After all, the change of opinion may
well be based on new evidence, e.g. observations

Welsh law
from the expert for another party.
In exercising his discretion in accordance with
the overriding objective, a trial judge is required
to deal with cases justly. Justice does, of course,
involve justice to the defendant as well as the
claimant. The Court of Appeal held that the trial
judge had exercised his discretion correctly and
had considered the eﬀect on both parties.
Case management considerations
Moving to the question of time and costs, the
Court of Appeal aﬃrmed that the overriding
objective also involves:
• saving expense
• dealing with the case proportionately, and
• ensuring that it is dealt with expeditiously.
Necessarily, this means that decisions are factsensitive and case-specific.
In addition, the court is, and should be, less
ready to allow a very late amendment than it
used to be. A heavy onus now lies on a party
seeking to make a late amendment to justify it
with regards its own position, that of the other
party to the litigation and that of other litigants
in other cases before the court. Although these
principles have been applied to amendments to
statements of case, they apply equally to a late
change of expert.
Lord Justice Lewison cited what he referred to
as two relevant and important points in Lord
Justice Jackson’s report on civil litigation costs.
First, that courts at all levels have become too
tolerant of delays and non-compliance with
orders, and that:
‘... in so doing, they have lost sight of the damage
which the culture of delay and non-compliance is
inflicting on the civil justice system.’
Second, he quoted the words of Lord Justice
Jackson, that it was:
‘... vital that the Court of Appeal supports first
instance judges who make robust but fair case
management decisions.’
Whether to grant a party permission to adduce
expert evidence, particularly where the
application involves a change of expert, is a case
management decision. It is a discretionary decision
entrusted by the rules to the first-instance judge.
The discretion must, of course, be exercised
judicially, having regard to the overriding
objective. Lord Justice Lewison took the view
that the real issue in this appeal was not whether
the circuit judge had exercised his discretion
correctly, but whether he was entitled to interfere
with the district judge’s exercise of his discretion.
Lewison held that he was not, and ruled that the
district judge’s original decision not to allow the
change of expert should stand.
Conclusion
The later the application to change expert, the
less likely it is to be granted. This is particularly
so if there is any suggestion that in doing so the
trial date will be put in jeopardy.

Experts who practice in the courts of England
and Scotland will be aware of the diﬀering
rules and procedures pertaining to both
jurisdictions. We have, in the past, reported on
issues relevant to experts that had the potential
to confuse both north and south of the Border.
There are, for example, subtle diﬀerences in
the tests for medical negligence and the expert
evidence required to prove it. There are also
significant diﬀerences in the statutory and
common law relating to employment.
At present there are three legal jurisdictions in
the UK. Scotland and Northern Ireland are two
and England and Wales is the third. However,
there is now a distinct possibility that we will
have a fourth jurisdiction in the not-too-distant
future.
A Welsh government consultation, ‘A separate
Legal Jurisdiction for Wales’, closed on 19 June
2012 and the outcome is now awaited. A
decision is expected by the end of 2012.
Following the ‘yes’ vote in the referendum
on the powers of the National Assembly for
Wales held in March 2011, the provisions of the
Government of Wales Act 2006 were brought
into eﬀect. They enabled the Assembly to pass
primary legislation in relation to all devolved
subjects. Amongst other things, this means that
it is no longer necessary for the consent of the
UK Parliament to first be obtained before the
National Assembly can legislate in relation to
those devolved subjects.
There is already a growing body of
legislation that is diﬀerent in Wales from that
in England (e.g. the Rights of Children and
Young Persons (Wales) Measure 2011). This
divergence between the law in Wales and that
in England (which is now likely to become
significantly greater) has resulted in calls from
some quarters for separate legal systems to
administer them.
While the possibility is acknowledged that
England and Wales may continue to share
some of its courts and legal institutions, one of
the questions posed by the consultation is the
extent to which Wales should have changes
made to its courts and tribunals, judiciary, legal
professions and their regulation, education and
training.
The Welsh government has also called for
the UK Supreme Court to have a Welsh judge
among its justices (of which there are currently
none) to better reflect the devolution settlement.
Currently, the Supreme Court has one justice
from Northern Ireland and two from Scotland,
in addition to those from England.
The extent to which a Welsh jurisdiction (or
perhaps we should say awdurdodaeth Gymreig
if Google Translate is to be trusted!) is likely
to aﬀect practitioners in the courts, including
experts, remains to be seen, but any major
eﬀects are likely to be some years away.

Use of English
law in Welsh
courts may
soon stop

Call for a Welsh
judge in the
Supreme Court
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Services for registered experts
Expert witnesses listed
in the UK Register of
Expert Witnesses have
exclusive access to our
bespoke professional
indemnity insurance
scheme. Oﬀering
cover of, for example,
£1 million from
around £200, the
Scheme aims to
provide top-quality
cover at highly
competitive rates.
Point your browser to
www.jspubs.com and
click on the link to PI
Insurance cover to find
out more.

Expert witnesses listed in the UK Register
of Expert Witnesses have access to a range of
services, the majority of which are free. Here’s
a quick run down on the opportunities you may
be missing.
Factsheets – FREE
Unique to the UK Register of Expert Witnesses is
our range of factsheets (currently 64). You can
read them all on-line or through our Factsheet
Viewer software. Topics covered include expert
evidence, terms and conditions, getting paid,
training, disclosure and fees.
Court reports – FREE
Accessible freely on-line are details of many
leading cases that touch upon expert evidence.
LawyerLists
Based on the litigation lawyers on the Register’s
Controlled Distribution List, LawyerLists enables
you to purchase top-quality, recently validated
mailing lists of litigators based across the UK.
Getting your own marketing material directly
onto the desks of key litigators has never been
this simple!
Register logo – FREE to download
All experts vetted and currently listed may use
our undated logo to advertise their inclusion. A
dated version is also available. So, successful revetting in 2013 will enable you to download the
2013 logo.

Address
J S Publications
PO Box 505
Newmarket
Suﬀolk
CB8 7TF
UK
Telephone
+44 (0)1638 561590
Facsimile
+44 (0)1638 560924
e-mail
yw@jspubs.com
Web site
www.jspubs.com
Editor
Dr Chris Pamplin
Staﬀ writer
Philip Owen
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General helpline – FREE
We operate a general helpline for experts seeking
assistance in any aspect of their work as expert
witnesses. Call 01638 561590 for help, or e-mail
helpline@jspubs.com.
Re-vetting
You can choose to submit yourself to regular
scrutiny by instructing lawyers in a number
of key areas. This would both enhance your
expert profile and give you access to the 2013
dated logo. The results of the re-vetting process
are published in summary form in the printed
Register, and in detail in the software and on-line
versions of the Register.
Profiles and CVs – FREE
As part of our service to members of the legal
profession, we provide free access to more
detailed information on our listed expert
witnesses. At no charge, you may submit:
• a profile sheet – a one-page A4 synopsis of
additional information
• a CV.
Extended entry
At a cost of 2p + VAT per character, an extended
entry oﬀers you the opportunity to provide
lawyers with a more detailed summary of
expertise, a brief career history, training, etc.

Photographs – FREE
Why not enhance your on-line and CD-ROM
entries with a head-and-shoulders portrait photo?
Company logo
If corporate branding is important to you, for a
one-oﬀ fee you can badge your on-line and CDROM entries with your business logo.
Multiple entries
Use multiple entries to oﬀer improved
geographical and expertise coverage. If your
company has several oﬃces combined with a
wide range of expertise, call us to discuss.
Web integration – FREE
The on-line Register is also integrated into other
legal websites, eﬀectively placing your details on
other sites that lawyers habitually visit.
Terminator – FREE
Terminator enables you to create personalised
sets of terms of engagement based on the
framework set out in Factsheet 15.
Surveys and consultations – FREE
Since 1995, we have tapped into the expert
witness community to build up a body of
statistics that reveal changes over time and to
gather data on areas of topical interest. If you
want a say in how systems develop, take part in
the surveys and consultations.
Professional advice helpline – FREE
If you opt for our Professional service level you
can use our independently operated professional
advice helpline. It provides access to reliable
and underwritten professional advice on matters
relating to tax, VAT, employment, etc.
Software – FREE
If you opt for our Professional service level you
can access our suite of task-specific software
modules to help keep you informed.
Discounts – FREE
We represent the largest community of expert
witnesses in the UK. As such, we have been
able to negotiate with publishers and training
providers to obtain discounts on books,
conferences and training courses.
Expert Witness Year Book – FREE
Our Expert Witness Year Book contains the current
rules of court, practice directions and other
guidance for civil, criminal and family courts.
It oﬀers ready access to a wealth of practical
and background information, including how to
address the judiciary, data protection principles,
court structures and much more. It also provides
contact details for all UK courts, as well as oﬃces
of the Crown Prosecution Service and Legal
Services Commission. And with a year-to-page
and month-to-page calendar too, you’ll never be
without an appointment planner.

