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Debt claims

New data protection

The secret expert

The ‘Beeching’ of legal aid 

There’s a new pre-action protocol out, this one 
focusing on debt claims. Learn all about it on 
page 2. It makes grim reading for creditors 
dealing with individuals or sole traders, and will 
add impetus to the growing trend of requiring 
payment in advance from, for example, litigants 
in person.

Part of the problem with debt cases is of the 
Ministry of Justice’s (MoJ) own making. The 
widespread factoring of commercial debts, 
coupled with the centralised, semi-automated 
way in which the court deals with many claims 
ex parte, make many individual debtors feel 
that they are up against a system they don’t 
understand and offers them no voice. 

The Beeching-like destruction of our legal aid 
system, painful branch by painful branch cuts, 
has removed one of the most important paths 
to early settlement – 30 minutes with a solicitor 
under a ‘Green Form’. It gave debtors (and 
sometimes creditors) a clearer understanding 
of their options. It also frequently resulted in 
payment, an offer to pay by instalments, or the 
setting up of some sort of voluntary arrangement. 
Legitimate defences or counterclaims were 
identified much earlier, offering creditors a better 
understanding of the debtor’s position. Despite 
the new Protocol talking about giving debtors 
time to seek advice, the fact is that most debtors 
no longer consult a solicitor – they simply can’t 
afford it!

Is it cynical to assume that the Protocol has 
been designed purely to discourage reasonable 
litigation? It seems likely to me that will be 
the effect. The Protocol may have some useful 
function if it promotes rational discussion and 
negotiation between the parties. The exchange 
of financial information could, at least, persuade 
the creditor that the debt is ‘not worth the candle’ 
and should be written off in preference to costly 
litigation. However, the majority of creditors 
make every effort to reach reasonable agreement 
despite the beliefs of the Protocol’s authors. If 
the MoJ really wanted to save itself time and 
money, it should have spared the expense of the 
Pre-Action Protocol Subcommittee and diverted 
more of its meagre resources to creating a court 
system that works for ordinary people.

Prior judicial criticism

We had a call to our Helpline recently asking 
about how to deal with a couple of instances of 
adverse comments from judges. The expert had 
taken the criticism seriously and his company 
had conducted a review of each of the elements 
of the comments. These reviews concluded that 

the expert had given solid and scientifically valid 
facts. Furthermore, the opinions provided had 
been formed based on the facts, and had also 
been valid and supportable.
The problem the expert faced was that the 

criticism was now being cited in court by 
opposing barristers as a means of trying to 
discredit his standing. The expert asked whether 
he had any duty to disclose adverse comments to 
a party in subsequent instructions.

To my mind, the whole issue of judicial 
criticism of experts is problematic. Of course, if a 
judge prefers one expert’s opinion over another, 
that is fine. But to express that preference 
through overt criticism of the unfavoured expert 
can quickly become unfair. The expert will not 
have been a party in the case and will have had 
no opportunity to make any defence against the 
judicial criticism of the expert evidence. And 
there is no mechanism for an expert to challenge 
such criticism. None of that is fair.

Of course, some judges upon hearing such 
attacks will be quick to understand the attacker’s 
motivation. They will appreciate that whatever 
the criticism, it is sure to be bound up in the 
specifics of the earlier case, and therefore of little 
relevance to the current trial. The impact on a 
jury may be different.

Philosophical matters aside, though, the 
practical reality is that one can almost guarantee 
that a party will at least consider making use 
of any judicial criticism as a means of ‘playing 
the man’ rather than the more difficult task 
of undermining the expert opinion. If that 
challenge comes as a surprise to those who 
instruct the expert, they may well feel doubly 
aggrieved.
With that in mind, it makes sense to be open 

about these sorts of criticism from the outset. 
Citing the myriad cases in which one’s expert 
evidence has not been criticised, and then 
discussing the handful that have been, along 
with an analysis to explain any unfairness 
involved, will forewarn those who instruct you 
and quite possibly give them time to prepare a 
counterargument should the opposing side start 
to ‘play the man’.

Draft time – new edition 
Preparations for edition 31 of the UK Register 
of Expert Witnesses have begun. A draft of your 
entry for the new edition will be sent in the New 
Year for you to check, sign and return. If you 
will be away during the first half of January 
2018 you may wish to contact us now so that we 
can make appropriate alternative arrangements.
Chris Pamplin
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New protocol for debt claims
Whatever the original aims of Lord Justice 
Jackson’s Final Report on Civil Litigation Costs 
(2010), successive governments have attached 
greater emphasis to reducing the number of 
cases in the civil courts and encouraging some 
form of alternative dispute resolution (ADR) 
as a substitute for the traditional judicial forum. 
This approach to access to justice is fast becoming 
the norm in the seemingly endless years of cut-
price Britain that we have all had to endure.

In his report, Jackson identified commercial 
debt cases as one of the causes of our clogged 
court system. These constituted, he said, ‘a huge 
swathe of business of the courts’ and he suggested 
that they needed their own specific protocol.
A Civil Procedure Rules Subcommittee was set 

up to formulate a pre-action protocol for debt 
recovery and on 9 December 2016 a protocol 
was approved, the final version of which was 
published by the Ministry of Justice (MoJ) in 
March 2017. The Pre-Action Protocol for Debt Claims 
came into force on 1 October 2017. You can find a 
copy on the MoJ’s website at https://www.justice.
gov.uk/courts/procedure-rules/civil/pdf/protocols/
pre-action-protocol-for-debt-claims.pdf.

Halcyon days
Before dealing with the provisions of the 
Protocol, we should, perhaps, remind ourselves 
of how things worked in the ‘good old days’. 
If you were a business or a trader to whom 
someone owed money, you would send a 
reminder followed, after a suitable time, by 
a final demand (or a series of letters with a 
graduated level of ire and frenzy!). Eventually, 
you would reluctantly trot along to your local 
county court and issue a default summons. All 
this was generally at modest expense, depending 
on the amount you were hoping to recover. 
Assuming the debtor did not enter a defence, you 
could apply for judgment by default and then 
begin the fun task of enforcing the judgment. A 
judgment could be enforced by a bailiff, or by 
obtaining a charging order on property, or in a 
variety of other ways. The approach was always 
something of a lottery. Generally speaking, 
though, if the debtor was solvent, you stood 
a good chance of making some recovery, to 
include your costs.

To prevent parties from resorting too 
precipitously to the courts, previous conventions 
have required that there should be a letter before 
action containing sufficient information to identify 
the debt and liability, and to afford the debtor 
the opportunity to make payment or to dispute 
liability. In reality, where litigants in person were 
concerned, most district judges gave considerable 
leeway and exercised discretion in all but the most 
lamentable shortcomings in pre-action letters.

Enter the new prescriptive protocol
This approach, it seems, did not go far enough 
in keeping the troublesome debt cases from 
darkening the doors of the disinterested courts. 

The new Protocol tries to deal with the perceived 
shortcomings by imposing a prescriptive 
and rather tedious list of requirements on all 
commercial creditors... basically things they 
must now do before they can come anywhere 
near the court’s hallowed precincts.

Of course, that is not what the Protocol actually 
says. Its stated purpose is to encourage early 
communication between the parties and avoid 
court proceedings, by agreeing a repayment plan 
or considering using a form of ADR. It goes on to 
say that parties are encouraged to act reasonably 
and proportionately to the size of the debt, and to 
support each other in the efficient management 
of proceedings that cannot be avoided. Well, of 
course, we can see that creditors will want to give 
a lot of support to malingering debtors who are 
keeping the jam off the children’s bread!

Expert perspective
Expert witnesses are, perhaps, more fortunate 
than most in this regard. The majority of experts, 
particularly those with well-drafted terms 
of business and effective retainers, will only 
rarely have to sue for their fees. However, debt 
recovery action is by no means unknown, and 
consequently experts need to be aware of the 
requirements of the new Protocol.

The first thing to say is that experts contracting 
with other businesses will not need to comply 
with the Protocol, unless the other business 
is a sole trader. The Protocol applies to any 
business (including sole traders and public 
bodies) claiming payment of a debt from an 
individual (including a sole trader). Experts who 
contract with firms of solicitors will, therefore, 
not be affected unless the solicitor is a sole 
practitioner. The Protocol will, however, apply 
to debt claims against individuals, such as 
litigants in person.

The new Protocol will not apply if the debt is 
covered by some other pre-action protocol, for 
example those applicable to construction and 
engineering cases. Similarly, it will not displace 
any existing regulatory regime to which the 
creditor is subject.

However, if an expert does become involved in 
debt recovery that is covered by the Protocol, the 
main provisions are as follows.

Letter of claim

The main aim of the Protocol is that creditors 
will provide debtors with all the information 
they need to obtain advice on their position 
prior to the issue of a claim and that, if possible, 
the parties should attempt to resolve the 
dispute without the need for court proceedings.

Crucial to this aim, the creditor is required to 
send a letter of claim to the debtor. It should 
contain the following specific information:
• the amount of the debt
• whether interest or other charges continue
• the date of the letter, to be given at the top of 

the first page
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New protocol for debt claims
• if the debt arises from an oral agreement, 

then the identity of the parties to the 
agreement, what was agreed, when and 
where

• if the debt arises from a written agreement, 
then the identity of the parties to the 
agreement and the date of the agreement, 
with confirmation that the debtor can request 
the creditor to supply a written copy

• a statement of account for the debt, 
including the amount of interest and any 
other charges imposed

• if the debt’s been assigned (e.g. to a debt 
collector), then details of the original debt 
and creditor, when it was assigned and to 
whom

• if the debt is currently being paid on behalf 
of or by the debtor, an explanation of why 
these payments are not acceptable and why 
proceedings are being considered

• details of how the debt can be paid, 
and what the debtor can do to initiate 
discussions on payment options.

The letter of claim must enclose the Information 
Sheet and Reply Form as prescribed and set out 
in Annex 1 of the Protocol. It must also include a 
Financial Statement for the debtor to complete 
(see Annex 2 of the Protocol). 

The letter is to be sent to the debtor by post 
on the day it is dated or, if that is not reasonably 
possible, on the day following. Transmission 
by electronic or other means is not permitted 
unless the debtor has provided alternative 
contact details and has made an explicit request 
that the letter should not be sent by post. 

Debtor’s response
In the event that the debtor does not respond 
at all to the letter of claim within 30 days of 
the date at the top of the letter, the creditor 
is permitted to commence court proceedings. 
This is, however, subject to the proviso that the 
creditor has given the debtor 14 days’ notice of 
an intention to do so. This notice period might 
be relaxed in exceptional circumstances. For 
example, if the limitation period is imminent.

If the debtor chooses to respond, he (or she) 
must do so as prescribed by paragraph 4 of 
the Protocol and should use the Reply Form 
enclosed with the letter of claim. When doing so, 
the debtor is permitted to request copies of any 
documents and may also supply copies of any 
documents he considers to be relevant.
Assuming that agreement cannot be reached, 

payment has not been made and there has been 
no agreement to pursue ADR, the creditor is 
permitted to commence proceedings after the 
expiry of 30 days from the receipt of the Reply 
Form, or 30 days from provision by the creditor 
of requested documents, whichever is the later.

Court’s expectation
Both the creditor and debtor will be expected 
to do all they can to explain their respective 

positions. Documents and information are to be 
exchanged freely if available; if not available, an 
explanation should be given. Any request must be 
responded to within 30 days. If, after all this, the 
parties are unable to reach agreement, they are 
expected to consider an appropriate form of ADR. 

Compliance

Paragraph 7 of the Protocol makes clear that 
the parties should have complied fully with 
the Protocol before proceedings are issued. 
Indeed, any noncompliance can be considered 
by the court when giving directions for case 
management. The court is likely to employ a 
fairly wide discretion. A claim could be struck 
out or, more likely, stayed until there has been 
compliance. In any event, there would almost 
certainly be costs consequences.

Prevaricator’s Charter?

Assuming that 14 days’ notice had not been 
given prior to expiry of the initial 30 days and 
that the debtor left it to the last minute to return 
the Reply Form, the shortest time between 
letter and proceedings would be 74 days. If the 
debtor raises requests for additional information, 
further time would be added. On top of this, if 
the debtor says legal advice is being sought, the 
creditor must allow ‘a reasonable period’ of time 
to do so. Whatever well-meaning intentions 
lie behind the Protocol, even at a most cursory 
glance, it appears to offer the determined debtor 
all manner of opportunities for prevarication. 
The most glaring of these is that if agreement for 
repayment is reached but subsequently breached 
by the debtor, the creditor must start from 
scratch by sending an updated letter of claim 
and beginning the timetable all over again!

Saving grace?

The courts must have regard to the MoJ’s 
own Pre-Action Conduct and Protocols practice 
direction in terms of assessing delay and 
proportionality. It states that pre-action protocols 
must not be used by a party as a tactical device 
to secure an unfair advantage over another 
party. Only reasonable and proportionate 
steps need be taken by the parties to identify, 
narrow and resolve the legal, factual or expert 
issues. Furthermore, the costs incurred in 
complying with a pre-action protocol should be 
proportionate (Civil Procedure Rules 44.3(5)). 
Where parties incur disproportionate costs 
in complying with any pre-action protocol 
or this practice direction, those costs will 
not be recoverable as part of the costs of the 
proceedings.

For any expert wishing to avoid becoming 
ensnared in the provisions of this protocol, 
the message is clear. As far as possible, don’t 
contract with individuals; if you must, give 
serious consideration to imposing ‘cash on 
account’ terms so that you don’t have to think 
about debt chasing.



The worldwide use of the personal computer, 
access to the internet, on-line shopping and 
globally distributed corporate networks 
have vastly and irrevocably increased the 
ease with which personal data are collected, 
transmitted, stored and disseminated. Somewhat 
sluggishly, laws have been formulated that 
attempt to address the potential harms posed 
by the wholesale and unregulated exploitation 
of personal data. It’s probably fair to say, 
however, that UK law has always been a step 
behind the technology. Perhaps based on its 
more lamentable historical record in the field, 
Europe has a more finely tuned awareness of 
fundamental rights, particularly in relation to the 
individual’s right to privacy.

General Data Protection Regulation 2016
The data protection provisions affecting England 
and Wales are currently embodied in the Data 
Protection Act 1998. This Act was, itself, born 
out of EU legislation contained in the Data 
Protection Directive (95/46/EC). It is now 
viewed as outmoded, and the EU is looking 
to strengthen the rights of individuals and to 
impose stricter obligations on data controllers 
and data processors. The new provisions 
are contained in the General Data Protection 
Regulation ((EU) 2016/679) (GDPR).

The regulations – described as ambitious, strict 
and admittedly complex – are designed to 
harmonise data protection laws across the EU 
and to radically transform the way in which 
personal data are collected, shared and used 
globally. While it remains to be seen what 
amendments may be made to UK domestic laws 
after Brexit, the Secretary of State has confirmed 
that the UK will be implementing the GDPR, and 
it will come into force on 25 May 2018. 

Given that the implementation date falls before 
the projected date of Brexit, this does create 
some uncertainty about the position post Brexit. 
Subject to any legislative provisions that may be 
introduced between now and then, the GDPR 
would cease to apply after the UK has left the 
EU and the applicable law would revert to the 
Data Protection Act 1998. However, as with so 
many other European regulations, the needs, 
obligations and requirements of businesses that 
will continue to operate across European borders 
are likely to dictate that the UK will continue to 
abide by such regulations and adopt the same 
into domestic laws. Indeed, the Information 
Commissioner has already said that it is crucial 
to businesses and consumers that there should 
be data protection consistency with other 
European countries. So much for having control 
over our own laws and institutions after Brexit! 

UK businesses should assume, therefore, that 
they will be obliged to conform to the GDPR post 
Brexit. They should implement their compliance 
strategies as soon as possible and identify any 
steps that need to be taken to bring their current 
practices into line.

Stronger data protection environment
Those involved in any aspect of data control or 
protection will recognise much in the GDPR, but 
there are a number of key areas that have been 
substantially developed or strengthened. They 
can be broadly divided into four categories.
1 Harmonisation of EU national laws and the 

expansion of geographical scope
2 Rights of the subject and the nature of 

consent
3 Security and transfer of data
4 Penalties for noncompliance

The regulations are long, detailed and complex. 
Thankfully, most expert witnesses are not 
involved in much data processing and nor do 
they maintain managed databases. However, 
those who do will wish to familiarise themselves 
with the detailed provisions. The fine details 
are outside the scope of this article, but we are 
preparing a new factsheet (‘Complying with 
the EU’s General Data Protection Regulation’) 
offering a deeper analysis.
What follows is a brief overview of the main 

changes the new regulations make to existing 
law for the benefit of the majority of experts who 
have only ‘light’ data protection duties.

Harmonisation and expansion

The new regulations will apply not just to all 
EU Member States. Data controllers in non-EU 
states will be expected to comply where goods 
or services are offered to data subjects in the EU 
(regardless of whether payment is received), or 
where there is any monitoring of a data subject’s 
behaviour that takes place within the EU.

Rights and nature of consent

The existing law, formulated under the old Data 
Protection Directive, does assume some level 
of consent by a data subject to the storage of 
personal information. The nature of that consent, 
and whether it is implied or explicit, depends on 
the nature and sensitivity of the data. The new 
regulations will make it much harder to imply 
consent. The standard will now be considerably 
higher and will require some clear affirmative 
action (such as a written, electronic or oral 
statement) establishing a freely given, specific, 
informed and unambiguous indication of the 
individual’s agreement to their personal data 
being processed. 

Businesses will be prohibited from making 
consent a condition of the performance of a 
contract or the supply of goods and services 
where consent is not necessary to the proper 
execution of the contract.
The burden of showing that consent was 

validly obtained and freely given will fall 
on the data controller. The new regulations 
will impose particular vigilance on situations 
where there is a ‘clear imbalance’ between the 
parties (for example, between an employer 
and an employee) because there is a rebuttable 
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The GDPR – data protection regulations get tougher
presumption that consent has not been freely 
given.

Where data are subject to multiple uses or 
processes, the individual’s separate consent 
will be required to each such use and process. 
Data controllers will need to ensure that there is 
some affirmative process that makes clear that 
the data subject has opted in (such as ticking a 
blank box). Failure to opt out will not constitute 
an affirmative agreement. Businesses should 
consider how they will be able to provide 
evidence that consent has been obtained validly. 
The data subject must be free to withdraw 

consent at any time, and the process must be 
made simple and easy.

The data subject will also have the right to 
erasure (‘right to be forgotten’). This enables 
them to request that their data be erased if it is 
no longer required for the purpose for which it 
was collected, or if they simply withdraw their 
consent. It remains somewhat unclear how this 
will actually work in practical terms.

The individual will also have other rights, such 
as the right to object to tracking of activities 
and profiling. This practice is, of course, 
widespread on internet sites, and developments 
in this area will need to be monitored closely.

For expert witnesses, there are several 
exemptions to the requirements for consent 
and erasure, most notably where processing 
is necessary for the establishment, exercise or 
defence of legal claims or whenever courts are 
acting in their judicial capacity.

Security and transfer of data
The GDPR will impose on businesses and their 
data controllers responsibility for assessing the 
degree of risk that their processing activities 
pose to data subjects. Businesses will be 
expected to carry out privacy impact and risk 
assessments and will be accountable to national 
Supervisory Authorities (SAs). Businesses will 
be required to implement ‘data protection by 
design’ (e.g. when creating new products or 
services) and by default (e.g. data minimisation), 
both at the time of designing a means for 
processing data and at the time of the processing 
itself. Various technical requirements, such as 
pseudonymisation, will have to be planned into 
future product cycles.

Data controllers will be required to keep and 
maintain records of their processing activities, 
and the GDPR specifies the information this 
record must contain. In some circumstances, it 
will be necessary for businesses to appoint a 
dedicated data protection officer. 

 The data subject will have new rights to 
request copies or transmission of their data. 
Copies should be provided in a commonly 
used, machine-readable format, and individuals 
have the right to transmit those data to another 
controller, such as an on-line service provider. 
The subject can, in this regard, request direct 
transfer if it is technically possible.

The GDPR requires businesses to notify the 
SA of all data breaches without undue delay 
and, where feasible, within 72 hours, unless the 
data breach is unlikely to result in a risk to the 
individuals. If this is not possible, the business 
will have to justify the delay to the SA by way 
of a ‘reasoned justification’. In cases of breaches 
that might result in a high risk to data subjects, 
those subjects will normally also need to be 
informed.

Generally speaking, the greater the storage and 
use of data, the higher the responsibility for 
risk assessment and the burden of compliance. 
More minimal use and lower risk activities may 
have a reduced burden of compliance. Some 
of the obligations on data controllers (such as 
documentation requirements) will only apply to 
organisations who employ more than 250 people. 
However, all the obligations will be imposed on 
smaller businesses if their processing of data is 
not ‘occasional’, includes sensitive personal data 
or is likely to result in a high risk to individuals. 
It will be for each business to determine whether 
it is likely to fall into one of these categories.

Penalties and enforcement
The new regulations will greatly increase 
penalties for breach of data protection 
provisions. Currently, the maximum penalty that 
can be imposed by a court in England and Wales 
is £500,000. Implementation of the regulation 
will mean that, depending on the nature of the 
breach, fines can be levied at up to 4% of annual 
worldwide turnover of the preceding financial 
year or 20 million euros, whichever is the greater. 
To make enforcement easier, the regulations 
substantially increase the reach of SAs, who will 
be given extensive powers to request information, 
carry out audits or demand access to premises or 
databases.

It should be noted that the GDPR imposes 
obligations on both data controllers and data 
processors, and both may be subject to penalties. 
If external processors are used, this is likely to 
make contracts harder to negotiate in future, and 
more expensive.

Impact of GDPR on experts
The GDPR is likely to be something of a 
headache for bigger businesses like insurance 
companies, social media sites and advertisers, 
who process large volumes of personal data. It 
will be less of a concern to smaller operations 
or businesses, such as expert witnesses, who 
do not store or process large amounts of data. 
However, the nature of any data that experts 
do store is likely to be of a potentially sensitive, 
personal and high-risk nature. As such, care 
will be needed to ensure that processing and 
use of that data do not fall under the ambit of 
the GDPR. Health data, in particular, have a 
wide definition under the GDPR and represent 
one of the classes of data that falls into a special 
category.

Do you hold 
sensitive and 

high-risk 
personal data?

Data protection by 
design, not as an 

afterthought



For more than a century, the principle of 
open justice has been jealously guarded, and 
successive cases have emphasised its importance. 
But an interesting dilemma presents itself 
when an expert wishes to give evidence while 
preserving a degree of confidentiality or even 
anonymity. Such circumstances may arise 
when the nature of the evidence itself is highly 
confidential or commercially sensitive, or the 
expert’s identity needs to be shielded for some 
reason. So is any attempt to grant an expert 
anonymity doomed to failure?

Court rules on anonymity
Although Civil Procedure Rule (CPR) Part 39 
(Miscellaneous Provisions relating to Hearings) 
does not define a ‘hearing’, its definition must 
include hearings of claims on the fast track and 
multi-track. CPR 39.1 makes clear that a reference 
to a hearing includes a reference to the trial. 
While there is no obligation on a court to provide 
accommodation for public spectators (e.g. where 
a hearing is held in chambers), the hearing is still 
technically public because any order or judgment 
is made available for publication.

The circumstances in which a hearing may be 
held in private are to be found in CPR 39.2(3). 
They include situtations where, in the view of 
the court:
• publicity would defeat the object of the 

hearing (commonly used in applications for 
a freezing injunction or a search order)

• there are matters relating to national security
• there are matters involving confidential 

information (including information relating 
to personal financial matters)

• it is necessary to protect the interests of any 
child or protected party

• the matter is not contentious and arises in 
the administration of trusts or of a deceased 
person’s estate, or

• it considers this to be necessary, in the 
interests of justice.

The court is also required to take into account the 
Human Rights Act 1998 (HRA). When deciding 
whether a hearing or any part thereof should be 
conducted in private, the court must weigh CPR 
39.2(3) against the provisions of the European 
Convention on Human Rights (ECHR) rights for 
a fair trial, respect for private and family life, and 
freedom of expression. Applications to hear in 
private any part of a hearing, including any expert 
evidence, must be made to the judge. Unless the 
judge decides that a formal application is not 
necessary, the application should be made under 
CPR 23. The judge conducting the hearing must 
decide whether to hold it in public or private, 
having regard to any representations made.
Applications for private hearings can also be 

made in proceedings in the Court of Appeal. 
However, a first instance decision will not bind 
the Court of Appeal and will not determine how 
the appeal should proceed (see, for example, 
Pink Floyd1).
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Necessity is the key test

The court will apply a test of necessity. The test 
requires any party seeking secrecy or privacy to 
satisfy the court that by nothing short of exclusion 
of the Public can justice be done. An order for 
a hearing to be held in private must be limited 
in scope to what is required in the particular 
circumstances. Furthermore, restrictions on access 
and reporting should be kept to the minimum 
necessary to enable justice to be done.

Richards J in McKillen -v- Misland2 emphasised 
that supporting evidence must be ‘clear and cogent’ 
and would be scrutinised carefully by the court.

The sort of case typically involving expert 
evidence where confidentiality might be an issue 
would be one involving, for example, industrial 
processes and trade secrets, the identity of 
children, terrorism and national security, or 
financially sensitive or other personal and/or 
confidential information.

In D -v- P3, a case involving the enforcement of 
a negative restraint in an employment contract, 
the court allowed most, but not all, of the 
proceedings to be conducted in private because 
it was deemed reasonably necessary to protect 
the claimant’s legitimate commercial interests 
in its trade secrets. In this case, privacy was also 
extended to the judgment. The Court of Appeal 
recognised that open justice should be the norm, 
but that sometimes, in order to do justice, the 
general rule had to yield. Only ‘appropriate’ 
parts of the full judgment (which was issued in 
private) were set out in the open judgment.

Contrast this with the judgment of Legatt J 
in GSTS Pathology4. In that case an application 
was made to remove commercially sensitive 
material from the transcript. It was rejected by 
the High Court because the material was said to 
be relevant to the underlying issues. In addition, 
there was no claim made that the claimants 
would be prejudiced if it formed part of the 
judgment. If this had been a genuine concern, 
the party should have raised the issue before the 
information had been referred to in open court. 
Legatt J opined that it was 

‘a fundamental aspect of the principle of open justice 
that all the reasoning which has led a court to 
its conclusions should be publicly available, and 
compelling reasons are required to justify any 
departure from that principle’.

Where it is not deemed necessary for the whole 
of a hearing to be conducted in private, the court 
can address concerns about confidentiality by 
making another form of order. For example, it is 
possible to seek an order that any confidential 
material is referred to only on paper that does 
not enter the public domain. When preparing 
documents in such cases, the parties can place 
confidential material in an annex that the court 
can readily identify and order not to be disclosed. 
If, during the course of the hearing, any 
confidential information is revealed accidentally 

The secret expert
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Anonymity most 
likely where risk of 
physical harm to 

expert exists

in oral testimony, the court can make an 
appropriate order preventing its reporting.
Where proceedings are held in private, the 

publication of information ‘relating to’ such 
proceedings will not automatically constitute a 
contempt of court. There are, however, certain 
specific circumstances in which publication 
will be deemed contemptuous. They include 
breach of an express prohibition by the court 
of publication of all information relating to 
the proceedings; where the court sat in private 
for reasons of national security; or where the 
information relates to a secret process, discovery 
or invention that is in issue in the proceedings.
All of the foregoing is of relevance only to the 

nature and context of evidence that might be 
contained in an expert’s report or matters that 
might be referred to in the course of expert oral 
examination or cross-examination. It is more 
likely in such cases that any application for 
privacy or exclusion of the Press would be made 
by one or other of the parties. 
What is the position, however, when it is the 

identity of the expert that is the sensitive factor? 
Is it possible to protect the identity of an expert 
witness to the extent that only the judge and 
the parties’ legal advisers (but perhaps not the 
parties themselves) are aware of the expert’s 
identity?

Anonymity orders
CPR Part 39.2(4) gives the court the power 
to order that the identity of any party or 
witness must not be disclosed. The court will 
only do so, however, where non-disclosure is 
considered necessary to protect the interests of 
that party or witness. The rule allows the court 
to make an order anonymising the judgment. 
Anonymity orders are usually made following 
a private hearing if the court considers there is 
a continuing need to protect the interests that 
justified the hearing being held in private in the 
first place. However, the court’s power to grant 
anonymity orders is quite separate from its 
powers to order private hearings. Accordingly, 
if there is a wish to hide the identity of a 
witness, whether by the party or the witness, the 
application can be made independently or in 
addition to an application for a private hearing. 
The court can impose reporting restrictions or 
an anonymity order instead of an order that 
there be a private hearing.

Consequently, the court has the power to 
anonymise its judgment or the identity of a 
witness even after a public hearing has been 
held. In practice, though, the general rule is that 
material will have entered the public domain once 
it is read or has been referred to in open court.

The Supreme Court has ruled5 that the test to 
be applied by the court when deciding whether 
to grant an anonymity order is whether there 
is sufficient public interest in publishing a 
report of proceedings that identifies the party 
(or, by implication, any witness) to justify any 

resulting curtailment of that party’s rights 
to respect for private and family life under 
Article 8 of the ECHR. Lord Roger, in the 
Supreme Court judgment, was critical of the 
lower courts. He thought they were too ready to 
grant such orders without careful consideration 
or clear explanation. In cases where there is no 
physical risk to those involved, it is necessary 
for a balance to be made between the right of the 
Press to freedom of expression under Article 10 
of the ECHR and any other right protected by 
law, such as the right to respect for private and 
family life under Article 8.

Expert anonymity

The court is, however, much more likely to 
grant an anonymity order for an expert witness 
in cases where there are real and reasonable 
concerns regarding physical risk to the witness.

In AB, R -v- Secretary of State6, the court made 
an anonymisation order in the course of judicial 
review proceedings relating to an asylum claim. 
In addition to prohibiting certain information that 
would have identified the claimant, the country 
to which he had been deported and any political 
parties in that country, the order also prevented 
identification of the claimant’s expert witness.

The court is also likely to consider applications 
to protect the identity of an expert witness where 
that witness is involved in matters of national 
security or anti-terrorism and there would be 
risk to that individual’s safety if his or her 
identity was revealed, or if national security 
measures and procedures would otherwise be 
placed in jeopardy. 

In some cases, the court might, alternatively, 
consider dealing with sensitive information 
under the ‘closed material procedures’ (CMPs). 
This provides a mechanism whereby sensitive 
evidence that would otherwise be disclosed to 
the other party or parties can still be used in 
the proceedings, rather than being excluded 
completely under a Public Interest Immunity 
(PII) certificate. The evidence is heard in a closed 
hearing, with the other parties excluded and 
their interests represented by a special advocate. 
Application for CMPs can be made by the 
Secretary of State, any party to the proceedings, 
or as a result of the court’s own motion. CMPs 
can be used when a party to the proceedings or 
a witness would otherwise be required to reveal 
sensitive material which, if disclosed, would be 
damaging to the interests of national security.

Conclusion

It will be apparent that the scope for making 
expert evidence confidential or concealing 
the identity of an expert witness is somewhat 
limited. Experts who are shy of the glare 
of publicity are probably in the wrong job! 
Nevertheless, there are mechanisms that can 
be employed to shield experts when there are 
cogent reasons to do so.

The secret expert
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Expert witness members of the UK Register of 
Expert Witnesses have access to a range of services, 
the majority of which are free. Here’s a quick run 
down on the opportunities you may be missing.

Your Witness – FREE

First published in 1995 and now fast approaching 
100 issues, Your Witness was the first newsletter 
dedicated to expert witnesses. All quarterly 
issues are freely available to members online.

Factsheets – FREE

Unique to the UK Register of Expert Witnesses is 
our range of factsheets (currently 70). All are 
available and searchable on-line. Topics covered 
include expert evidence, terms and conditions, 
getting paid, training, etc.

E-wire – FREE

Now exceeding 100 issues, our regular condensed 
e-wire is our fast link to you. Containing 
shortened articles, as well as conference notices 
and details of urgent changes that could impact 
on your work, it is free to all members.

Little Books series – DISCOUNTED

Distilled from three decades of working with 
experts, our Little Books offer insights into different 
aspects of expert witness work. Go to www.
jspubs.com/LittleBooks/lbe.cfm to find out more.

Court reports – FREE

Accessible freely on-line are details of many 
leading cases that touch upon expert evidence.

LawyerLists

Based on the litigation lawyers on our Controlled 
Distribution List, LawyerLists enables you to buy 
recently validated mailing lists of UK litigators. A 
great way to get your marketing material directly 
onto the desks of key litigators. 

Register logo – FREE

If you are vetted and a current member, you may 
use our undated or dated logo to advertise your 
inclusion. NB Successful re-vetting in January 
2018 will enable you to download the 2018 logo.

General helpline – FREE

We operate a general helpline for experts seeking 
assistance in any aspect of their work as expert 
witnesses. Call 01638 561590 for help, or e-mail 
helpline@jspubs.com.

Re-vetting

You can choose to submit yourself to regular 
scrutiny by instructing lawyers in a number of 
key areas to both enhance your expert profile 
and give you access to our dated logo. The 
results of re-vetting are published in summary 
form in the printed Register, and in detail on-line.

Profiles and CVs – FREE

Lawyers have free access to more detailed 
information about our member experts. At no 
charge, you may submit a profile sheet or a CV.

Extended entry
At a cost of 2p + VAT per character, an extended 
entry offers you the opportunity to provide 
lawyers with a more detailed summary of 
expertise, a brief career history, training, etc.

Photographs – FREE
Why not enhance your on-line and CD-ROM 
entries with a head-and-shoulders portrait photo?

Company logo
If corporate branding is important to you, for 
a one-off fee you can badge your on-line entry 
with your business logo.

Multiple entries
Use multiple entries to offer improved 
geographical and expertise coverage. If your 
company has several offices combined with a 
wide range of expertise, call us to discuss.

Web integration – FREE
The on-line Register is also integrated into other 
legal websites, effectively placing your details on 
other sites that lawyers habitually visit.

Terminator – FREE
Terminator enables you to create personalised 
sets of terms of engagement based on the 
framework set out in Factsheet 15.

Surveys and consultations – FREE
Since 1995, we have tapped into the expert 
witness community to build up a body of 
statistics that reveal changes over time and to 
gather data on areas of topical interest. If you 
want a say in how systems develop, take part in 
the member surveys and consultations.

Professional advice helpline – FREE
If you opt for our Professional service level you 
can use our independently operated professional 
advice helpline. It provides access to reliable 
and underwritten professional advice on matters 
relating to tax, VAT, employment, etc.

Expert Search App – FREE
If you choose our Professional service level you 
can access our Expert Search App for highly 
flexible searching of the Register.

Discounts – FREE
We represent the largest community of expert 
witnesses in the UK. As such, we have been 
able to negotiate with publishers and training 
providers to obtain discounts on books, 
conferences and training courses. 

Expert Witness Year Book – FREE
Containing the current rules of court, practice 
directions and other guidance for civil, criminal 
and family courts, our Expert Witness Year Book 
offers ready access to a wealth of practical and 
background information, including how to 
address the judiciary, data protection principles, 
court structures and contact details for all UK 
courts.

Expert witnesses listed 
in the UK Register of 
Expert Witnesses have 
exclusive access to our 
bespoke professional 
indemnity insurance 
scheme. Offering 
cover of, for example, 
£1 million from 
around £220, the 
Scheme aims to 
provide top-quality 
protection at highly 
competitive rates. 
Point your browser to 
www.jspubs.com and 
click on the link to PI 
Insurance cover to find 
out more.
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